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11 
In the Matter of the Accusation Against: Case No. CC 2010-176 

12 
STEPHEN EUGENE ~RY 

13 113rd Avenue 
Chula Vista, CA 91910 ACCUSATION 

14 
Optometrist License No. 6220 

15 
Respondent. 

16 

17 

18 Complainant alleges: 

19 PARTIES 

20 1. Mona Maggio (Complainant) brings this Accusation solely in her official capacity as 

21· the Executive-Officer ofthe State Board of Optometry, Department of Consumer Affairs. 

22 2. On or about October 3, 1977, the State Board of Optometry issued Optometrist 

23 License Number 6220 to Stephen Eugene Fry (Respondent). The Optometrist License expired on 

24 December 31, 2011, and has not been renewed. 

25 JURISDICTION 

26 3. This Accusation is brought before. the State Board of Optometry (Board), Department 

27 of Consumer Affairs, under the authority of the following laws. All section references are to the 

28 Business and Professions Code unless otherwise indicated. 
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 4. 	 Section 118, subdivision (b), provides: 

2 
 "The suspension, expiration, or forfeiture by operation of law of a license issued by a board 

~ ~-----c3- _in_JlJ,~--cc;l~p_ap;U}.smt; ()dts su~pensimk forf~iture,, or cEI:n~~llation bLQrder_of the board or by ord~r___________ 

4 of a court of law, or its surrender without the written consent of the board, shall not, during any 

· 5 period in which itmay be renewed, restored, reissued, or reinstated, deprive the board of its

••. u .. n 6 .. - authority tcfirtstitute or continue a:tlisciplina:ry proceeding against tile licensee upon any ground---. 

--- ------~___]- _pr~':i~~~_!Jy la~~~_to E?_~~r an order _suspending -~E revo1cing th~licen~~~r ot~~!wi~e takin9_____ --~-

8 disciplinary action against the licensee on any such ground." 

. 9 5 . Section 3090 of the Code states: 

10 "Exceptas otherwise provided by law, the board rna;; take action againstall persons guilty 

11 of violating this chapter or any of the regulations adopted by the board. The board shall enforce 

12 and administer this article as to license holders, and the board shall have all the powers granted in 

13 this chapter for these purposes, ilicluding, but not limited to, investigating complaints from the 

14 public, other licensees, health care facilities, other licensing agencies, or any other. source 

15 suggesting that an optometrist may be guilty of violating this chapter or any of the regulations 

18 6. Section 136 provides: 


19 (a) Each person holding a license, certificate, registration, permit, or other authority to 


20 engage in a profession or occupation issued by a board withili the department shall notify the 

21 issuing board at its principal office of any change in his or her ma1lilig address within 30 days 

22 after the change, unless the board has specified by regulations a shorter time period. 

23 (b) Except as otherwise provided by law, failure of a licentiate to comply with the 

24 	 requirement in subdivision (a) constitutes grounds for the issuance of a citation and admiliistrative 

25 fine, ifthe board has the authority to issue citations and administrative fines. 

26 Ill 

27 Ill 

28 Ill 
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7. 	 Section 3007 provides: 
- . 

2 An optometrist shall retain a patient's records for a minimum of seven years from the date 

3_ _h~_Qt sh~..QQIDpletes .treatm~nt of th~_~ati~nt. If the :2at~pt i§lL.minor, th~natient's record~ sha!L _____,___

4 .. . be retained for a minimum of seven ;~ars from the date he or she completes treatment of the 

5 - patient and at least until the patient reaches 19 years ofage. 

~0=--l ~~~---~-8~Secrio11 J070~ subdivision (a), proviaes, in pertinent pan: -

-}__ ----~ _(~) ~~?re~~~~~~~ i~the_p_~~~Ec~_?~_op_!ol?:?:~!EY, ~-~~_E~~~~~_c:l_?Pt?Elet~~-~-~~~~-~~~~!~~-- ____

8 board in :writing of the address or addresses where he or she is to engage, or intends to engage, in
--

9 the practice ofoptometry and, also, of any changes in his or her place of practice. The practice of

10 optometry is the performing or the controlling of any of the acts set forth in Section 3 041. 

11 (b) A licensed optometrist is not required to provide the notification described in

12 
 subdivision (a) if he engages in the temporary practice of optometry in any ofthe following

13 settings: 


4 (1) A facility licensed by the State Department of Public Health; 


15 (2) 	 A public institution, including, but not limited to, a school, a community 

16 	 college, and federal, state, and local penal and correctimial facilities; 

17 
 (3) 	 A mobile unit that is operated by a governmental agency or by a nonprofit or 

18 charitable organization; 


19 (4) The home of a patient who is not ambulatory;

0 (5) 	 The practice location of another optometrist that has been reported to the Bmi.rd 

1 	 pursuant to this section if the other optometrist is ill or on a temporary leave or for any other 

2 	 reason approved by the Board. The exception under this paragraph is limited to a total period of 

3 	 all temporary practice locations of seven calendar days during a 30-day period and 84 days during 

4 	 a calendar year. 

25 (c) Notwithstanding Section 3075, an optometrist engaging in the temporary praCtice of 

26 	 optometry at a location described in subdivision (b) shall carry and present upon demand 

27 
 evidence of his or her licensure but shall not be required to post his or her current license or other

28 evidence of current license status issued by the Board. 
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1 (d) In addition to the ~ormation required by section 3076, a receipt issued to a patient by 

2 an optometrist engaging in the temporary practice of optometry at a locationdescribed in 

-

--

~ ----~

-- -- -- -

J,~ subdivision__(k)-~l~ll_cog!a~n the~adgr_~_~§__()_f!4~_()Jl_Y~.IJ:!~!£is_t_'_sc-p[~~?-~Y.P!:'!-£ti£eJoc'!-!ip_~_anc!JP.~----- ____

4 temporary practice location where the services were provided. 

5 (e) "Temporary practice" shall be defined by the Board for purposes ofthis section. 

0 -~9~Section 3"I=lCl provicl.es; irr perttl:renqra:rt: 

7 The board may take action against any licensee who is charged with unprofessional 

8 conduct, and may de:ny an application for a license if the applicant has committed unprofessional 
_,_, ____,__ _,________, •"- ___________________,______ , _________,_,__ ___, ---- _, ___ + 

9 
 conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not

10 limited to, the following: 


11 (a) Violating or attempting to violate, dir~ctly or indirectly assisting in or abetting the 

12 
 violation of, or conspiring to violate any provision ofthis chapter or any .of the rules and 

13 regulations adopted by the board pursuant to this chapter. 


14 (b) Gross negligence. 


15 (c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or 

16 OmlSSlOnS. 

17 

18 
 (q) The failure to maintain adequate and accurate records relating to the provision of

19 services to his or her patients. 


20 

21 10. Health and Safety Code section 123145 provides, in pertinent part: 

22 (a) Providers of health services that are licensed pursuant to sections 1205, 1253, 1575, 

23 and 1726 have an obligation, if the licensee ceases operation, to preserve records for a minimum

24 of seven years following the discharge of a patient, except that the records of unemancipated

25 minors shall be kept at least one year after the minor has reached the age of 18 years, and in any 

26 case, not less than seven years. 
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1 (b) The department or any person injured as a result of the licensee's abandonment of 


2 health records may bring an action in a proper court for the amount of damage suffered as a result 


37- ~-thereof.-In-othe-ev_entthat theJic_ensee_is_a corp_orationor_partn.ership.Jha:t.has_diss_olvS<d,Jhe._pers_Q.n._ __

4 injured may take action against the corporation's or partnership's principal officers of record at 

5 the time of dissolution. -

6 ---- (c) -- Aoandcnlm.e1it rneans violating subdiVision (a}and-leaving patients treatea-13-y--a~~---

8 123110. 
- --- --[ - -

9 REGULATORY PROVISIONS 

0 11. California Code ofRegulations, title 16, section 151 0, provides that inefficienc)f in 

H the profession is indicated by the failure to use, or the lack ofproficiency in the use ofthe 

2 ophthalmoscope, the retinoscope, the ophthalmometer (or keratometer), tonometer, 

3 biomicroscope, any one of the mode;rn refracting instruments such as the phoroptor, refractor, 

4 etc., or thephorometer-trial frame containing phoria and duction measuring elements or a 

5 multicelled trial frame, trial lenses, and prisms, in the conduct of an ocular examination; the 

6 failure to make and keep .an accurate record of findings; lack of familiarity with, or neglect to use, 
, . 

7 a tangent screen or perimeter or campimeter; and the failure to make a careful record of the 

8 findings when the need ofthe infonnation these instruments afford is definitely indicated. 

9 COST RECOVERY 

0 12. Section 125.3 ofthe Code provides, in pertinent part, that th~ Board may request the 

21 administrative law judge to direct a licentiate found to have committed a violation or violations of 

22 the licensing act to pay a sum not to exceed the reasonable costs of the investigation and 

23 enforcement ofthe· case, with failure of the licentiate to comply subjecting the license to not being 

24 renewed or reinstated. If a case settles, recovery of investigation and enforcement costs may be 

25 included in a stipulated settlement. 
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1 FACTUAL BACKGROUND 


2 13. On or about February 23, 2011, patient N .L. had an eye examination with Respondent 

-~3-~ =athis~plac.e_ofhusiness.~~OnJhatdate, PatientN.L. pm_c_hase_da_pill,r oLey~gl_ass~_s_fro_m____ -··  ___ 

4 Respondent for $210.00. On or about March 1, 2011, Patient N.L. received a voicemail message 

5 from Respondent's office stating that her glasses were ready to be picked up at Respondent's 

__	/ __ ~-gla~~~§_~_RespQnd~f§_Qf[l__g~_~asJocl~d with --.---------~------~---------------------~-·-------.-----~-----an eviction notice posted on the door. . 
- --·-

8 14. PatientN.L. returned to Respondent's office repeatedly, hoping to find someone there 

9 who could deliver her glasses, but the office continued to be closed. Patient N:L. went into the 

10 ·liquor store next door to Respondent's offic~, and was told that some of Respondent's employees 

11 have come into the liquor store. Patient N.L. left her contact information with the liquor store 

12 employee,_ asldng him to give it to anyone connected to Respondent who stopped by with the 

13 request that they call Patient N.L. in hopes that someone would be able to help her get her glasses. 
( 

14 15. In or about March 2011, after being evicted by the property management company, 

15 respondent walked away from his optometry business "DR. S.E. FRY INC.," in Chula Vista, 

16 California. Respondent did not notify his patients or the Board that he was closing his business, 

17 nor did he leave any contact information at the previous location of his business. 

18 16. On or about.December 5, 2011, Respondent was contacted by a Board investigator 

19 regarding his patient records and the status ofhis optometry practice, Resp·ondent admitted he 

20 had walked away from his practice early in 2011, after a "rent increase dispute" with the 

21 management company. Respondent stated that he is no longer practicing optometry, and does not 

22 plan to do so in the future. Respondent stated that he had all of his patient records in storage, and 

23 was arranging for his records to be transfened to Dr. E, another optometrist located in Chula 

24 Vista. 

25 17. On or about DecemberS, 2011, Dr. E was contacted by the Board investigator at his 

26 . practice location in Chula Vista. Dr. E confirmed that he had spoken with Respondent recently 

27 about transferring all of Respondent's patient records to Dr. E's office. Dr. E stated that he 

28 ·expected the transfer to happen within the next few weeks. 
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1 J 8. On July 5, 2012, a Board employee contacted Dr. E by telephone to check on the 

. 2 status of the transfer of Respondent's patient records to Dr. E's office. Dr. E stated that he hadn't 

J~- C7§R.9k~!1- wi111~R.,~~pggg~111in_:'~l;>Qtl;!.fl_IllQ!1t4_Qr_.§_q:' ~_g is_ yv_qrl9D:g__yvltl:l_~~§P<?.11.9-~!1t!Q h?-v~ §:.ll<:>_L ,___

4 the patient records transferred to Dr. E's office. He stated that Respondent had become ill, so he 

5 -hadn't pressed Respondent for the records. 

r9:··-TneBoarClemp1oyeereminelecrDr.Eoflneconversationlr~naclw1tnanotne=r~---~~---~-1 
· ······ ·

8 transferred within a couple of weeks. Dr. E stated that he had not received any records from 

9 Respondent, but that he would "try to find" Respondent's telephone number and call Respondent. 

10 Dr. E stated that he would call the investigator back later that day. 

11 20. On or about August 9, 2012, a Board employee contacted Respondent b); telephone to 

12 check on the status of the transfer of Respondent's patient records to Dr. E. Respondent stated 

.13 that he had given the storage to Dr. E and that Respondent didn't know what was going on with 

14 the records. 

15 21. Respondent was advised that Dr. E didn't know where the records were and stated 

16 that he hadn't spoken.to Respondent in "some time." Respondent stated he would call Dr. E and 

17 the storage unit and find out what was going on with the records. Respondent advised he would 

18 call the investigator back by.the end of that week. 

22. On or about August 16, 2012, the Board requested additional investigation by the 19 

20 Division of Investigation (DOI); specifically requesting that the records of the storage unit used 

21 by Respondent be subpoenaed to determine if the patient records were still there and if not, who 

22 the storage unit had been sold to. 

23 23. . On or about August 29, 2012, a subpoena was served on the storage facility used by 

24 Respondent. 

25 Ill 

26 Ill 

27 Ill 
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1 24. Pursuant to the subpoena, it was determined that the unit was not leased by 

2 Respondent, but he was listed as an alternate contact on the unit. The unit was leased to "James." 

_J_~ _!\~g:iJ:i.~l!:~b'?Jh~-SSm-!~1}!~ ~f!h~-~t~vv~Tel'_<2~_d._~!~!1:1lY~:.J.j)J.:2,_lo "Cru)os." Telephone contact 

4 with Carlos revealed that he had sold the contents of the unit to a third party, and he did not look . 

- 5 at the contents of the unit before selling it. 

""" 6 --"- -""·-- 25~C)n·Septemoer-t0~20t2-;-tlre-inve·stigatortelephonedihe-number·provided-for~James~·-- - ·

7 in all of the storage facility paperwork. The number was answered by another party who stated 
----- ---------------------·--·----·-·----------····--------~-------------------- ----------------- ---- ----

8 he did not know James. 

9 26. On September 10, 2012, the investigator telephoned the number provided for Carlos 

10 on the.bill of sale for the contents of the unit. The investigator advised Carlos that he was trying 

11 to determine what happened to the patient's records that were in the storage unit he purchased. 

12 Carlos again stated that he had never looked inside the unit, and sold it to a third party. Carlos 

13 provided the telephone number for the third party buyer of the unit. 

14 27. Between September 10-24, 2012,. the investigator made numerous calls to the third 

15 party buyer at the number provided by Carlos, leaving numerous messages explaining .that the 

16 investigator only needed to determine what happened to the documents. No return phone call was 

17 received. 

18 FIRST CAUSE FOR DISCIPLINE 


19 (Failure to Notify the Board of Change of Mailing Address) 


20 28. The allegations of paragraphs 13..;27 are realleged and incorporated by reference as if 

21 fully set forth. 

22 29. Respondent has subjected his license to disciplinary action under Business ru1d 

23 Professions Code section 136, subdivision (a), because he failed to notify the Board of a change 

24 in his mailing address within 30 days. As set forth above, Respondent failed to notify the Board 

25 within 30 days that he had abandoned his office in Chula Vista. 
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1 SECOND CAUSE FOR DISCIPLINE 

2 (Failing to Retain Patient Records) 

___3_ ____l_Q_:__I~_ all_~~tion~?!E~r~~:~~l~ 13-27 are realleged ~d incorporated by refer_~~ce as if ____

4 fully set forth. 
-

5 31. Respondent has subjected his license to disciplinary action underBusiness and 

-6- ~Professions-6ode-section~3009-,because-he-fai-leEHo-retain-patient-re~onls-foi=-seven~years--or-untH~ 

7 a minor reaches 19 years of age. As set forth above, the records were sold to an unlmown party 
----- --------- --~ ----------------·-------------------------------------------- ----------- ----

8 after being abandoned by Respondent at a storage facility. 

THIRD CAUSE FOR DISCIPLINE 
-- - -- - -

9 

10 (Failing to Notify the Board of a Change of Address) 

11 32. The allegations of paragraphs 13-27 ~e realleged and incorporated by reference as if 

12 fully set forth. 

13 33. Respondent has subjected his license to disciplinary action under Business and 

14 Professions Code section 3070, subdivision (a), because he failed to notify the Board of a change 

15 in the address ofhis practice. As set forth above, Respondent failed to notify the Board that he 

16 had abandoned his office in Chula Vista. 

17 FOURTH CAUSE FOR DISCIPLINE 

18 · (Unprofessional Conduct-Gross Negligence) 

19 34 The allegations ofparagraphs 13-27 are realleged and incorpo~ated by reference as if 

20 fully set forth. 

21 35. Respondent has subjected his license to disciplinary action under Business and 

22 Professions Code section 3110 for tmprofessional conduct, as defined by section 311 O(b). As set 

23 forth above, Respondent was grossly negligent by committing acts including, but not limited to, 

24 the following: abandoning his practice; failing to infom1 patients that he closed his practice; 

25 failing to provide patients with contact infmmation; failing to establish a procedure for patients to 

26 request records, prescriptions, or eyewear previously paid for, or have them transferred to another 

27 practitioner; failing to advise patients where their records were stored; failing to respond to 

28 patients; failing to maintain proper patient records; abandoning patient files at a storage facility 
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1 allowing them to be sold to an unknown third party; and failing to provide patients their records. 

2 and eyewear. 

3 FIFTH CAUSE FOR DISCIPLINE 

4 (Unprofessional Conduct-Repeated Negligent Acts) 

5 36. ... The all~gations of paragraphs 13-27 are realleged and incorporated by reference as if 

7 37. Respondent has subjected his license to disciplinary action under Business and 

8 Professions Code section 3110 for unprofessional conduct, as defined by section 311 0(c). As set 

9 forth above, Respondent was repeatedly negligent by committing acts including, but not limited. 

10 to, the following: abandoning his practice; failing to inform patients that he closed his practice; 

11 failing to provide patients with contact information; 'failing to establish a procedure for patients to 

12 request records, prescriptions, or ey.ewear previously paid for, or have them transferred to another 

13 practitioner; failing to advise patients where their records were stored; failing to respond to 

14 patients; failing to maintain proper patient records; abandoning patient files at a storage facility 

15 allowing them to be sold to an unknown third party; and failing to provide patients their records 

16 and eyewear. 

17 SIXTH CAUSE FOR DISCIPLINE 

18 (Unprofessional Conduct-Failing to Maintain Adequate and Accurate Records) 

.19 38. The allegations of paragraphs 13.:27 are realleged and incorporated by reference as if 

20 fully set forth. 

21 39. Respondent has subjected his license to disciplinary action under Business and 

22 Professions Code section 3110 for unprofessional conduct, as defined by section311 O(q). As set 

23 forth above, Respondent failed to maintain adequate and accurate records by abandoning patient 

24 records at a storage facility, allowing them to be sold to an unknown third pmiy. 

25 Ill 
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1 SEVENTH CAUSE FOR DISCIPLINE 

2 (Professional Inefficiency for Failing to Keep an Accurate Record of Findings) 

~-1-" _____ 1Q_, _Uih~ ctJl~g£tti.Q~ ..9f.:Rar(!g£~Pl'J]_:27_gr~_re~leged~nd incQIPorated g_y referen(_)~-?:~JL __

4 fully set forth. 

5 - 41. Respondent has subjectedhis license to disciplinary action under California Code of 

··6 ~KeaUlations -tme-r6 usection T5TO-for ·professionatinefficiency infailina to keep an accurate - ·
t:> ' ' . ' t:> 

7 record Of findings. As set forth above, Respondent failed to keep accurate records of findings 
---··- -------------------------------------------·--------------------·---------------·-------  ·--

because he abandoned patient files at a storage facility allowing them to be sold·to an unknown 8 
------

9 third party. 

10 EIGHTH CAUSE FOR DISCIPLINE 


11 (Unprofessional Conduct-Violation of Rules and Regulations Adopted by the Board) 


12 42. The allegations ofparagraphs 13-41 are realleged and incorporated by reference as if 


13 fully set forth. 


14 43. Respondent has subjected his license to disciplinary action under Business and 


15 Professions Code section 311 0 for unprofessional conduct, as defined by section 311 0( a). As set 


16 forth above, Respondent committed unprofessional conduct by violating rules and regulations 


17 adopted by the Board including, but not limited to, the following: 


a. Failure to notify the Board of a change in his mailing address within 30 days, in 
18 

19 violation of section 136, subdivision( a), as set forth above; 


20 b. Failure to retain patient records for seven years or until a minor reaches 19 


21 years of age, in violation of section 3007, as set forth above; 


c. Failure to notify the Board of a change in the address of his practice 22 in violation 


23 of section 3070(a), as set forth above; 


24 d. Commission of gross negligence in violation of 311 O(b), as set forth above; 

e. Commission of repeated negligent acts, in violation of 311 0( c), as set forth 
25 

26 above; 
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 _ 

1 f. . Failure to maintain adequate and accurate records, in violation of 311 O(q), as

2 
 set forth above; and 


____

___

_________

________

__3_. _____________g.____ Commission o:(_Qrofessional inefficienqy in that ll~-f~1£~t to keep ap.~ag_p.u·a_t_~-- __

4 
 record offindings, in violation of California Code ofRegulations, title 16, section1510, as set 


5 
 forth above;-

-PR:K\'ER 

_]_______WH_§RE~O~~~~Pl~~nant!equ_eststl2_~t a E-~arin~~~he~~n ~~e ~-c:_tter~~~rei~-~_!1-~f~~- ______

8 
 and that following the hearing, the State Board of Optometry issue a decision: 


9 
 1. Revoking or suspending Optometrist License Number6220, issued to Stephen 

1 0 
 Eugene Fry; 

11 
 2. Ordering Stephen Eugene Fry to pay the State Board of Optometry the reasonable

12 
 costs of the investigation and enforcement of this case, pursuant to Business and Professions 
J 

· 13 
 Code section 125.3; 

14 
 3. Taking such other and further action as deemed necessary and proper. 

15 
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